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No. 11747. 
IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


L. Watiace and E. B. Lanpry, a copartnership doing 
business as FULLERTON MANUFACTURING COMPANY, 


Appellants, 
os 
Wortp Fire & MARINE INSURANCE COMPANY OF Hart- 
FORD, CONNECTICUT, a corporation, 
Appellee. 


BRIEF OF APPELLEE. 


Appellee’s Statement of the Case. 


Since this case was tried entirely on written and oral 
stipulations of fact and written exhibits introduced there- 
under, appellee believes that a convenient way of present- 
ing the entire facts to the Court is to set them up exactly 
as they were stipulated and found by the trial court. 

The parties stipulated in writing as follows: 

“AGREED STATEMENT OF Facts. [Tr. 26-27-28.] 

“The respective parties, through their attorneys 
stipulate subject to proper objection as to relevancy 
and materiality, to the following facts: 

hat 1) Wallace and E. Bo Wandiy are now 
and were at aJl times a copartnership doing business 
under the name of Fullerton Manufacturing Co., with 
its place of business at 345 East Santa Fe Avenue, 
Fullerton, California. J 


i, 


2. “That the defendant World Fire and Marine 
Insurance Company was and now is a corporation 
organized under and by virtue of the laws of the 
State of Connecticut and authorized to write fire in- 
Surance imetier state ous altoid 


3. “That on or about the 3lst day of December, 
1945, the defendant executed and delivered to plain- 
tiffs its California Standard Form Fire Insurance 
Policy No. 4801476. The original of said policy is 
hereto attached, marked ‘Exhibit A,’ and offered in 
evidence by plaintiffs.” 


(This policy was in a provisional amount of $4,400.00 
with a limit of liability of $15,000.00, and insured from 
December 31, 1945, at noon, to December 31, 1946, at 
noon. ) 


4. “That on or about the 14th day of February, 
1946, a fire occurred at the premises described in said 
policy as 345 East Santa Fe Street, Fullerton, Cali- 
fornia. 


5. “That the actual cash value of the property 
described in said policy at said location on said 14th 
day of February, 1946, was in the sum of $29,625.20, 
and the actual loss and damage to said property at 
said location by said fire was in the sum of $27,- 
253 18, 


6. “That the plaintiffs had reported to defend- 
ant, in writing, on January 3, 1946, that the actual 
cash value of the property described at said location 
on December 31, 1945, was in the sum of $2000.00, 
whereas, in fact, the said property at said location at 
said time was of the value of $28,140.72. 


7, “That plaintitis made no further statement: 
or declarations of value to defendant until on or 
about the 26th day of February, 1946, when plaintiffs 
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orally reported to defendant that the actual cash 
value of said property at the time of the fire was 
$29,625.20, and on the 29th day of March, 1946, in 
writing, reported the actual cash value of said prop- 
erty to have been, as of January 31, 1946, $29,000.00, 
and as of February 13, 1946, $29,000.00. 


8. “That prior to December 31, 1945, defendant’s 
policy No. 013121 was in full force and effect. Said 
policy is offered as Defendant’s ‘Exhibit 1.’ ” 


(This policy insured from December 31, 1944, at noon, 
to December 31, 1945, at noon, and was identical with 
Policy No. 4801476, sued on herein, except that the provi- 
sional amount was $20,000.00, amended to $15,000.00, and 
the limit of liability was $30,000.00. ) 


9. “That commencing on or about the 3lst day of 
January, 1945, plaintiffs reported to defendant, in 
writing, what purported to be the actual cash value 
of the property described in said policy as located at 
345 East Santa Fe Street, Fullerton, California, as 
follows: 


SS ihareplaintiiceon and as of the Slst tay Jon 
January, 1945, reported to defendant that the actual 
cash value at said location to be $5,000.00, when in 
tute and tact, said actual cash value atvsaid loca- 
tion was in the sum of $19,856.00; that plaintiffs, 
on and as of the 28th day of February, 1945, re- 
ported to defendant that the actual cash value at said 
location to be $6,000.00 when in truth and fact, said 
actual cash value at said location was in the sum of 
$21,535.00; that plaintiffs, on and as of the 31st day 
of March, 1945, reported to defendant that the actual 
cash value at said location to be $7,000.00 when in 
truth and fact, the actual cash value at said location 
was in the sum of $23,214.00; that plaintiffs, on and 
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as of the 30th day of April, 1945, reported to de- 
fendant that the actual cash value at said location to 
be $8,000.00 when in truth and fact, the actual cash 
value at said location was in the sum of $24,820.00; 
that plaintiffs, on and as of the 3lst day of May, 
1945, reported to defendant that the actual cash 
value at said location to be $4,000.00 when in truth 
and fact, the actual cash value at said location was 
in the sum of $25,331.00; that plaintiffs, on and as 
of the 30th day of June, 1945, reported to defendant 
that the actual cash value at said location to be 
$4,000.00 when in truth and fact, the actual cash 
value at said location was in the sum of $25,842.00; 
that plaintiffs, on and as of the 3lst day of July, 
1945, reported to defendant that the actual cash 
value at said location to be $4,000.00 when in truth 
and fact, the actual cash value at said location was 
in the sum of $26,353.00; that plaintiffs, on and as of 
the 3lst day of August, 1945, reported to defendant 
that the actual cash value at said location to be 
$2,000.00 when in truth and fact, the actual cash 
value at said location was in the sum of $26,864.00; 
that plaintiffs, on and as of the 30th day of Septem- — 
ber, 1945, reported to defendant that the actual cash 
value at said location to be $2,000.00 when in truth 
and fact the actual cash value at said location was in 
the sum of $27,372.00; that plaintifis, on andes 
the 31st day of October, 1945, reported to defendant 
that the actual cash value at said location to be $2,- 
000.00 when in truth and fact, the actual cash value 
at said location was in the sum of $27,886.00; that 
plaintiffs, on and as of the 30th day of November, 
1945, reported to defendant that the actual cash value 
at said location to be $2,000.00 when in truth and 
fact, the actual cash value at said location was in 
the sum of $28,338.33; that plaintiffs reported to de- 
fendant on the 3d day of January, 1946, that the 
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actual cash value of such property was, as of Decem- 
ber 31, 1945, the sum of $2,000.00, when in truth and 
in fact, such actual cash value was, as of December 


31, 1945, in the sum of $28,140.72. ” 


The material portions of the policy sued upon herein 
are as follows: 


The policy insured from the 3lst day of December, 
1945, at noon to the 31st day of December, 1946, at noon, 
and contained the following provisions: 


“3. “Limit oF Liapizity.’ This policy being for 
the provisional amount of $4400.00, being 100% of 
the total contributing insurance, liability of this com- 
pany is limited to the same percentage of any loss and 
in no event to exceed the same percentage of each of 
the following limits, but no insurance attaches under 
any one or more of the following limits unless a 
definite amount is specified as a limit and inserted in 
the blank immediately opposite the location item: 


“Ttem Limit of Liability for Location 
Number all Contributing Insurance Street Number 
and City 
I, $15,000. sls JE, Sei 
Fe, Fullerton, 
California 
x x * 2 x * x = 


“Sov ALUE REPORTING CLAUSE, 


“(A) It is a condition of this policy that the 
insured shall report to this company on 
the last day of each month of the policy 
term the exact location of all property 
covered hereunder, the actual cash 
value of such property at each location 
and the amount of specific insurance 
in force at each location, all as of the 
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last day of that month. However, a 
grace period of thirty (30) days shall 
be allowed for compilation and submis- 
sion of such reports to this company. 


“(B) If at the time of any loss, the insured 
has failed to file with this company, 
reports of values as above required, 
this policy, subject otherwise to all its 
terms and conditions, shall cover only 
at the locations and for not more than 
the amounts included in the last re- 
port of values filed prior to the loss; 
and further, if such delinquent report 
is the first report of values as required 
to be filed, this policy shall cover only 
at the locations specifically named 
ile mettl. 


“QO, ‘FULL REPORTING CLAUSE.’ Liability under 
this policy shall not in any case exceed that propor- 
tion of any loss hereunder (meaning the loss at the 
location involved after deducting the liability of 
specific insurance, if any) which the last value re- 
ported to this company prior to the loss, less the 
amount of reported specific insurance, if any, at the 
location where the loss occurs, bears to the actual 
cash value of the property above described, less the 
amount of specific insurance, if any, actually in force 
at that location at the time of such report.” 


* ** ok %* * ** *K * 


“Towever, this company shall not be liable here- 
under for a greater proportion of such loss at any 
location than the limit of liability herein specified for 
that location bears to the actual cash value of the 
property described at that location at the time of 
loss. (Elite Exe] 
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In addition to the written stipulation, the following oral 
stipulations were made at the trial, quoting in the exact 
language of the stipulation: 


“That the defendant received these statements of 
value referred to and that they believed in them and 
acted upon them in issuing the second policy, and 
that they used them in determining the underwriting 
for the second policy.” 


“Mr. Davis: Now may I state this, Your Honor. 
As a matter of common knowledge and practice—and 
let Mr. Penney listen to me and if he agrees with 
me I won’t have to call this witness—the practice 
in writing this type of insurance is when the risk 
is first presented there is a certificate of values and 
an estimate made and then the policy is issued and 
monthly reports are made. A month before the last 
month of the first policy an estimate of the provi- 
sional amount necessary to take care of the risk 
is made, based upon these reports. Those estimates 
obviously cannot be made as of the last day of the 
month because they would not have any data to work 
on, to write a policy on the first of January, we will 
say; so they take their data up to the first ten months 
and then upon that data, based upon the reports sub- 
mitted by the assured to the company, the insurance 
company decides upon its underwriting. It decides 
from that the provisional amount that will be neces- 
sary, based on the months, and that they collect their 
deposit premium. Following on from that the as- 
sured may report more or less. 


“Now in this case, and I think Mr. Penney will 
agree with me, at the conclusion of this first policy 
a statement was made to the assured setting up each 
month’s report as the assured reported it. Then 
an average was made and it was determined from 
that average in this case that the assured had an 
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average of $4,000.00 at risk. He had made a de- 
posit premium of some $140.00—I have forgotten 
the exact amount. The difference between the de- 
posit premium and the minimum premium of $100.00 
was returned to him by the agent. It was accepted 
by him. I think he received it after the loss, but 
before any reports of different values were made to 
us. The compilation, based upon these averages, 
produced a premium of less than $50.00, but because 
there was a minimum premium provided the assured 
received back the amount over the minimum that had 
been made as a deposit premium. Then that data 
is carried right on into the second policy. Now I 
can show by Mr. Rankin, who was the underwriter 
in this case, that this was a renewal policy in the 
sense the policy was renewed by his office on the data 
that they already had, and while it was in the form 
of a new policy it carried into it the information 
and data used in the old. All of those things I want 
to show the Court. However, if Mr. Penney agrees 
they are correct I won’t call the witness. 


Mr. Penney: I think that is substantially correct, 
your Honor. 


Mr. Davis: Do you stipulate to my statement, 
the one I made before, Mr. Penney? 

Mr. Penney: Yes, I think that is correct. I think 
the Court will take judicial notice of his experience 
in matters of this kind. 

Mr. Davis: I think it should be a matter of 
proof, but so long as you stipulate we will rest upon 
our stipulations.” [Tr. 86.] 


eo 
Appellee’s Argument. 


This is a suit upon a provisional reporting fire insur- 
ance policy. Appellee insured appellants against loss by 
fire to the property involved herein from the 31st day 
of December, 1945, at noon, to the 3lst day of Decem- 
ber, 1946, at noon, in the provisional amount of $440.00, 
and provided for the monthly reporting by the assured 
of the actual cash value of all of the property described 
as insured under the policy, as follows: 


“(A) It is a condition of this policy that the insured 
shall report to this company on the last day of 
each month of the policy term the exact location 
of all property covered hereunder, the actual cash 
value of such property at each location and the 
amount of specific insurance in force at each loca- 
tion, all as of the last day of that month. How- 
ever, a grace period of thirty (30) days shall 
be allowed for compilation and submission of such 
reports to this company.” 


The policy also provided under the provisional amount 
clause that the insurance provided was provisional, it 
being the intent to insure the actual cash value of the 
property subject to the limits of liability and provisions 
for other insurance provided. 


There were several limits of liability provided for in 
the policy. 

Under Paragraph 9 entitled “Full Reporting Clause,” 
which has also been referred to as the “honesty clause,” 
it was provided as follows (eliminating provisions imma- 
Temi to this case) : 


“Liability under this policy shall not in any case 
exceed that proportion of any loss hereunder * * * 
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which the last value reported to this company prior 
to the loss, * * * bears to the actual cash value 
of the property above described, * * *” 


The policy also contained in Paragraph 9 the further 
limitation : 

“However, this company shall not be liable here- 
under for a greater proportion of such loss at any 
location than the limit of liability herein specified for 
that location bears to the actual cash value of the 
property described at that location at the time of loss.” 


The policy also provided in Paragraph 3 of the form 
the limit of liability for all contributing insurance of 
$15,000.00, and also contained the standard policy provi- 
sions for apportionment of insurance between insurers, 
which is not material here. [Pltf. Ex. 1.] 


The policy was effective as of noon on December 31, 
1945, and on January 3, 1946, the appellants reported in 
writing to appellee that the actual cash value of the 
property described at said location was, on December 31, 
1945, in the sum of $2,000.00, whereas, in truth and in 
fact, the said property at said location at said time was 
of the value of $28,140.72. [Tr. 27.] 


The appellants made no further statements or declara- 
tions of value to appellee until on or about the 26th day 
of February, 1946, when appellants orally reported to ap- 
pellee that the actual cash value of said property on 
February 14, 1946 was in the sum of $29,625.20, and, 
in writing, on the 29th day of March, 1946, reported 
to appellee that the actual cash value of said property 
as of January 31, 1946, was $29,000.00, and was, as of 
February 13, 1946, $29,000.00. [Tr. 27.] 


In the meantime, the property described was, on the 
14th day of February, 1946, damaged by fire in the sum 
Of 227,296.18, (lr. 26-27. | 


With the language of the policy clear and unambiguous, 
as appellants concede (App. Br. pp. 11, 14, 18), and the 
record and stipulations positive as to the facts, it would 
seem that no further argument than a statement of these 
facts need be necessary to demonstrate that the Dis- 
trict Court gave judgment to appellants for the maximum 
amount which appellants under any theory were entitled 
to. While appellee has not appealed from the judgment 
disallowing its defense that appellants were entitled to 
nothing, which defense will hereinafter be discussed, it is 
obvious that the District Court gave appellants the benefit 
of the doubt and applied the limitations of the honesty 
clause rather than the more stringent law called for by 
appellee’s defense of fraudulent misrepresentation and 
concealment, which would have required a judgment for 
appellee, and appellants, therefore, have no grounds for 
complaint or to have the judgment appealed from re- 
versed. 


Since it is conceded that the policy is unambiguous, the 
application of the terms thereof is as simple as common 
fractions. 


The policy specifically provided as a sanction for 
honesty in making reports that in the event of loss the 
liability under the policy should not in any case exceed 
that proportion of any loss which the last value reported 
to this company prior to the loss bears to the actual cash 
value of the property described. 


The last value reported to the company, appellee, prior 
to the loss was the report of January 3, 1946, which was 
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made in writing by appellants to appellee and in which ap- 
pellants certified that the actual cash value of the property 
at the location in question was $2,000.00, whereas, in 
truth and in fact, the actual cash value at said time and 
place, to-wit, December 31, 1945, was $28,140.72. 


Therefore, applying the unambiguous policy provisions 
to the deliberately written Stipulation of Facts on this 
point, it is manifest that appellants are not 1m any case 
entitled to more than that proportion of the loss of $27,- 
253.18 as represented by the following formulae: 

2000 
277250 1S equals leo 3622 
28,140.72 


Appellants’ only contention against this obvious and 
simple result is that the admittedly false report of Janu- 
ary 3, 1946, should be considered as applying only to the 
previous policy expiring December 31, 1945, at noon, 
renewed by the policy in suit at its expiration. The an- 
swer to this false premise is that the facts do not bear 
it out, and the deliberate written stipulation of the parties 
iseto, the cantran year 2/ spate. y 1 


If any other answer is necessary, we believe that it can 
be no better expressed than as expressed by the trial court 
in its opinion, as follows: 


“Plaintiffs’ report of January 3rd was within the 
terms of paragraph 8(A), and since they made no 
other report during January, the conclusion is in- 
escapable that the single report covered both the old 
and the new policies. They stated that the property 
was worth Two Thousand Dollars ($2,000.00) on 
December 31, 1945. If it was worth Two Thousand 
Dollars ($2,000.00) under the old policy on that day, 


| 


it was worth no more under the new one. They can- 
not blow cold when their figures are to be used to 
compute premiums, and blow hot when they are to be 
relied on to compute the company’s liability. 


“The mere circumstances that the report they made 
was also within the terms of the old policy, which 
Was a separate and distinct contract, does not alter 
the fact that it was within the terms of the new 
policy. To hold otherwise would enable the plaintiffs 
to profit by their own wrong, and would void the 
policy as hereinafter discussed.” 


Moreover, it is clearly demonstrable that if appellants, 
under the terms and conditions of the policy and the facts 
stipulated, are not limited to the amount found by the 
court, they are entitled to recover nothing. Appellee pre- 
sented a defense going to the entire recovery; that is, 
a defense of fraud based upon concealment and misrepre- 
sentation which should have avoided the policy and de- 
feated appellants’ entire cause of action. [Tr. 13-16; 
f. 13-17. ] 


While the court denied appellee this defense, it is obvi- 
ous from the record that although the court found that 
appellee was not harmed by the concealment and misrepre- 
sentations [Tr. 45, f. 37] that the real basis of the court’s 
denial to appellee of this defense was on the grounds 
that the full reporting, or honesty clause, above discussed 
superseded the sanctions provided by law for misrepre- 
sentation and concealment so far as a misrepresentation 
or concealment of the actual cash value of the property 
involved was concerned. This is clear both from the 
Court’s opinion and from the Court’s remarks on the 
mononmnomnmew tial (lr. 35, 1. 28:00 87, tf. 12.) At 
the motion for a new trial, the Court, denying appellants’ 
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motion to introduce further testimony in the form of 
a statement of values of January 3, 1946, said: 


“T feel if the notice is as you claim, I would have 
to deny any judgment because I think it admits one 
of two things. It either admits that they failed 
to comply with the terms of the policy or your client 
is guilty of fraud.” 


Appellee’s defense on the question going to the entire 
cause of action was based upon the following facts: 


Prior to the execution and delivery of the policy in 
suit herein, appellee had executed and delivered another 
policy effective the 31st day of December, 1944, at noon, 
to the 3lst day of December, 1945, at noon, which was 
identical in terms, except for the amounts, with the policy 
in suit, and required the reports of values required in 
the policy in suit. 

Consistently, and throughout the entire term of this 
policy, although the policy required a report of the actual 
cash value of the property described in the policy, ap- 
pellants had made false reports. [Tr. 27, f. 21, to Tr. 29, 
£257 Wre43, «So to! Ir, 42,751 236) 


Every month during the term of this policy the appel- 
lants, although obligated to report the actual cash value 
of the property at the time of the report, reported as the 
true values, values ranging all the way from 1/3 approxi- 
mately to 1/13 of the actual cash value, and, without 
going into detail of the many reports, the average of the 
reports for the period of the policy was $4,000.00 al- 
though the true values averaged $25,463.00. [Tr. 27, f. 
1 to Tr. 29, f. 23.] Appellee, believing appellants’ re- 
ports and acting upon them, computed the premium and, 
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finding from the report that the deposit premium was 
greater than the premium actually earned according to 
the reports, returned to appellants the difference. [Tr. 81], 
rion 


Appellee believed these reports and acted upon them 
and issued the second policy and used these reports in 
determining the underwriting for the second policy and 
iiemoanestie basis Of the deposit premium. {|Tro 75.472 
mide ts 4 to Lr, Sl, t. 6.| 


These representations were false, deliberately made, and 
with the knowledge of the appellants and are presumed 
fraudulent. They relate to matters material to the risk. 
Indeed, it was so stipulated [Tr. 78, f. 2; Tr. 80-81, ff. 
4-6], and appellants knew that they were material be- 
cause it was so provided in the policy. [Appellee’s Ex. 
A, late, VOUDE] 


The effect of concealment and false representation upon 
a contract of insurance has been thoroughly settled both 
by statutory and common law. 


The applicable statutory law of California is found 
in the Insurance Code in the following sections: 


“330. Neglect to communicate that which a party 
knows, and ought to communicate, is concealment. 


331. Concealment, whether intentional or unin- 
tentional, entitles the injured party to rescind insur- 
amee: 


“332. Each party to a contract of insurance shall 
communicate to the other, in good faith, all facts 
within his knowledge which are or which he believes 
to be material to the contract and as to which he 
makes no warranty, and which the other has not the 
means of ascertaining. 
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“334. Materiality is to be determined not by the 
event, but solely by the probable and reasonable in- 
fluence of the facts upon the party to whom the com- 
munication is due, in forming his estimate of the dis- 
advantages of the proposed contract, or in making 
his inquiries. 

“338. An intentional and fraudulent omission, on 
the part of one insured, to communicate information 
of matters proving or tending to prove the falsity 
of a warranty, entitles the insurer to rescind. 


“350. A representation may be oral or written. 


“351. A representation may be made at the time 
of, or before, issuance of the policy. 


“356. The completion of the contract of insur- 
ance is the time to which a representation must be 
presumed to refer. 


“358. A representation is false when the facts 
fail to correspond with its assertions or stipulations. 


“359. If a representation is false in a material 
point, whether affirmative or promissory, the injured 
party is entitled to rescind the contract from the 
time the representation becomes false. 

“360. The materiality of a representation is de- 
termined by the same rule as the materiality of a 
concealment. 

“361. The provisions of this chapter apply as 


well to a modification of a contract of insurance as 
to its original formation.” 


In Gates v. General Casualty Co. of America, 120 F. 
(2d) 925 (9th Cir.), the Court, speaking of these code 
provisions, said: 

“In so interpreting these code provisions we held 
them to embody the principle stated by Mr. Justice 
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Stone in Stipcich v. Metropolitan Life Insurance Co., 
Zeiss! 1) 316-318-485 S, Cigale een / 2 LL. 
Ed. 895, ‘Insurance policies are traditionally contracts 
uberrimae fidet and a failure by the insured to dis- 
close conditions affecting the risk, or which he is 
aware, makes the contract voidable at the insurer’s 
OpaOneme( @asesecited,) = = =, 


“(4) With regard to the court’s finding that the 
concealment was ‘fraudulently’ made, we regard it as 
surplusage, for under the California law * * * 
‘a concealment of fact whether intentional or unin- 
tentional, which is material to the risk vitiates the 
policy. The presence of an intent to deceive is not 
essential.’ Telford v. New York Life Ins. Co., 9 Cal. 
(ZR NOSn 105,69 °E) (2d) S35, 337. 


The rules epitomized in the various code sections of 
the California Insurance Code (Sections 330 to 362, Cali- 
fornia Insurance Code), are merely restatement of the 


common law. 


“The English rule is that an applicant is bound 
to disclose a fact material to the risk even though 
no specific inquiry is made on that subject and the 
weight of authority in this country favors the Eng- 
lish rule. (Bacon on Life and Accident Ins., 4th Ed., 
Sec. 270, p. 500.) The statutes of this state commit 
our courts to the rule approved by the weight of 
authority. * * * Respondent Commission at- 
temps to point out a distinction between a conceal- 
ment of a material fact and a misrepresentation as to 
such fact. The legal effect in each instance amounts 
to the same thing, fraud.” 


General Acc. Corp. v. Indus. Acc. Com., 196 Cal. 
We? 
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The Court in the above-quoted case then refers to the 
Code provisions above referred to. (For the Court’s con- 
venience, we would point out that the above-cited in- 
surance code provisions were formerly a part of the Civil 
Code, but were carried bodily into the insurance code 
without amendments, so that the cases having the Civil 
Code from Section 2527 on to 25/77 are referring to the 
same code provisions as are above quoted from the In- 
surance Code. ) 


It might be noted that the rule originated in marine 
insurance but has been carried into all forms of insur- 
ance, and our Insurance Code applies the rules to all classes 
of insurance. 


As said by Richards, one of the most accurate American 
TEXTS; 


“Long ago, in a leading case, Lord Mansfield with 
sure prescience, announced the general doctrine for 
all time to come in these words: ‘The special facts 
upon which the contingent chance is to be computed 
lie most commonly in the knowledge of the insured 
only. The underwriter trusts to his representation, 
and proceeds upon confidence that he does not keep 
back any circumstances in his knowledge to mislead 
the underwriter into a belief that the circumstance 
does not exist, and to induce him to estimate the risk 
as if it did not exist. The keeping back such circum- 
stance is a fraud, and therefore the policy is void. 
Although the suppression should happen through mis- 
take, without any fraudulent intention, yet still the 
underwriter is deceived and the policy is void, be- 
cause the risk run is really different from the risk 
understood and intended to be run at the time of 
the agreement.’ Carter v. Boehm, 3 Burr. 1905, 


1909.)” 
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In Rivaz v. Gerussi Brothers, ct al., hereinafter cited 
at more length, the Court quoted from Phillips on Insur- 
ance, as follows: 


“The true proposition is that stated in Phillips on 
Insurance, s. 531, that “concealment in insurance is 
where, in reference to a negotiation therefor, one 
party suppresses, or neglects to communicate to the 
other, a material fact, which, if communicated, would 
tend directly to prevent the other from entering into 
the contract, or to induce him to demand terms more 
favourable to himself, and which is known or pre- 
sumed to be known to the party not disclosing it, and 
is not known, or presumed to be so, to the other.’ ” 


In the case of Queen Ins. Co. of America v. Cummins, 
267 S. W. 144, the Court said: 


“When a man takes insurance he is asking some 
one else to take a risk he is unwilling to carry him- 
self, and common honesty requires that he give to 
the insurer all the information he has regarding the 
fice. In Southemn Calitormalisurance Co, v, Licas, 
15 Ky. Law Rep. 574, it was said: 


‘An applicant for fire insurance, whether inquiry 
was made of him or not, was bound to communicate 
all facts known to him and by him believed to be 
material, and his failure to do so must be regarded 
as a concealment; and it is to be presumed that he 
knew and believed what men of ordinary intelligence 
know and believe.’ ” 


As specified by the code and shown throughout all of 
the cases a concealment or misrepresentation of a ma- 
terial matter voids the policy and entitles the insurer to 


rescind, 
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Were the facts concealed and misrepresented material 
facts? The Insurance Code (Sec. 334) states the rule. 
It would seem that a quotation of this rule should be 
sufficient : 


“Materiality is to be determined not by the event, 
but solely by the probable and reasonable influence 
of the facts upon the party to whom the communica- 
tion is due, in forming his estimate of the disad- 
vantages of the proposed contract, or in making his 
inquiries :” 


It would seem to go without saying that the actual cash 
value of the property intended to be insured would be 
one of the important things the underwriters would wish 
to know in forming the estimate of the advantages or 
disadvantages of the proposed contract in determining 
whether to make further inquiries thereof. 


As the Supreme Court said in the case of The Colum- 
bia Insurance Company v. Lawrence, 10 Peters 507, at 
pagemsl@. 9 L. id volZrars1G- 

‘“‘Whenever the nature of this interest would have, 
or might have a real influence upon the underwriter, 
either not to underwrite at all, or not to underwrite 
except at a higher premium, it must be deemed ma- 
terial to the risk; and if so, the misrepresentation or 
concealment of it will avoid the policy.” 


It was stipulated that the defendants received the state- 
ments of values and that they believed these statements 
of values and renewed the second policy. 


It would seem that nothing more need be said to show 
the materiality of the representations. The parties had 
made these reports material. The plaintiffs knew that 
they were material. They expressly warranted in their 
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previous policy the actual cash value—not any amount 
they chose to report, but the actual cash value. They 
contracted with the insurance carrier on the basis of 
making such reports. 


The real question is, would the defendant, had it known 
that in the face of the plaintiff's solemn agreement and 
warranty to make reports of the actual cash value they 
had consistently, for almost a year, reported false values, 
have entered into the contract with them? Would the 
knowledge that plaintiffs had made false reports consis- 
tently throughout the previous year have influenced the 
defendant in determining whether or not to make further 
inquiries? J think we can ask ourselves the question. 
Would we enter into a contract of the highest faith with 
ones who had so conducted themselves? The knowledge 
that false reports had been made consistently would cer- 
tainly have introduced a question of moral hazards and 
would have had a probable and reasonable influence upon 
the defendant. The courts recognize the moral hazard 
as the physical hazard. 


Davenport v. Firemen’s Ins. Co., 199 N. W. 203; 


Patrons Mut. Fire Ins. Co. v. Pagenkoff, 182 N. 
W. 18; 


Westchester Fire Ins. Co. v. Fitgpatrick, 2 F. (2d) 
654. 


Certainly, had the defendant known the actual cash 
value of the property, it would, under the terms of the 
policy, have demanded and received a larger deposit pre- 
mium. But that is not all. As the Stipulation shows, it 
is information necessary for it to calculate its re-insurance 
and probably to determine the amount of net line that it 
cares to cairy, 
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As said by Judge Cardozo in Atlantic Fruit Co. v. 
Hamilton Fire Ins. Co., 167 N. E. 184, at page 185: 


“An insurer issuing such a policy has an interest 
in knowing the value and location of the property at 
risk to enable it to calculate the premium due from 
the insured and to some extent for other purposes 
as, for example, re-insurance.” 


The question of the amount of value, whether high or 
low, is obviously always one of the material considera- 
tions in determining whether or not to take the risk or 
in determining the terms upon which the risk can be 
taken. It is a matter of common knowledge that the 
premium is much less under the form of policy providing 
for co-insurance than where the insurance is written 
without such a limitation. The question is not one of 
whether the risk was increased by the concealment, but 
whether or not the insurer was presented a different risk 
than the true one. A good illustration of this is fur- 
nished in an early case where the assured had concealed 
the imperfect condition of the hull of a boat, and his 
policy, though against fire only, which was not affected 
by this condition, was held void. 


Lexington ims. Co. v. Paver, 16 Ohio 324 


It is ridiculous to contend that an insurer would not 
be influenced in accepting a risk by its knowledge, or 
lack of knowledge, of the actual cash value of the prop- 
eniy. 


The only case that we have been able to find which 
seems to present the exact situation as here, and in which 
the same contention was made by the plaintiffs, that is, 


that although they had misrepresented the facts in the 
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prior policy that these facts should not be related to the 
new policy, is the case of Rivag v. Gerussi Brothers, et al., 
6 Q. B. D. 222, and is also found in reprint Law Journal 
1881, New Series, Vol. 50, Common Law, a case from 
the Court of Appeals Queen’s Bench. There were opinions 
by all three of the justices participating, but as the opinion 
of Cotton, L. J., is so concise and covers the ground so 


thoroughly, we are quoting it in full: 


“T am of the same opinion. It was not disputed— 
indeed it was found at the trial—that there had been 
previous policies on goods to be shipped by the de- 
fendants, and that before the lst of October they 
had declared, on those previous policies, goods to the 
value of 19,000/ at about 11,000/. The jury by 
their second findings say that those declarations were 
made falsely and fraudulently by the defendants, and 
that the declarations were material to the subscription 
of the policy, and that the plaintiffs were induced 
thereby to subscribe the policy. JI understand that 
finding to involve that the underwriters at the time 
they subscribed the two last policies knew the amount 
declared on the previous ones; and there is then a 
further finding that the defendants concealed and 
abstained from disclosing the amounts which had 
been at risk on the previous policies. That finding 
is not disputed. The question is, can the two later 
policies be upheld under the circumstances? It is 
said that no concealment would vitiate a policy unless 
it was a concealment of facts directly concerning the 
risk. I think that is not the correct rule. It is-not 
the rule which was adopted by the House of Lords 


ee 


in Sibbald v. Hill (1) or in Ionides v. Pender (2) 
when Lord Blackburn disputed the rule laid down 
by Duer, and agreed with that stated by Parsons. 
Here it is found that the underwriters were induced 
to underwrite the policies by the statement of the 
declarations made under the previous policies, and 
also that it was a fact material to be known to them 
what was the amount remaining on the previous 
policies. In my opinion, the facts concealed here 
come within the correct rule as to concealment of 
material facts, and I see no reason to question the 
findings of the jury, or to say there was nothing upon 
which the jury could properly find that the under- 
writers were induced to grant the two later policies 
upon the faith of the declarations made by the de- 
fendants upon the two prior ones. Judgment af- 
firmed.” 


The law is unquestioned that the appellants, by their 
consistent, willful, and continuous misrepresentation of 
the actual cash value of the property have barred them- 
selves from recovery, unless we concede that the honesty 
clause in this policy supersedes for this purpose the pen- 
alties provided by the statute and common law, and that, 
as the trial court said, appellant’s contention regarding 
the report of January 3, 1946, either admits that appel- 
lants failed to comply with the terms of the policy or that 
they were guilty of fraud, and the trial court either ren- 
dered judgment for the appellants for more than they 
were entitled to or for the maximum they were entitled 


to, and they cannot complain on this appeal. 
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Answer to Appellants’ Argument. 


Appellants group their argument under several sub- 
heads. The first is: 


THe APPLICABLE RULE OF CONSTRUCTION. 


Little need be said about this subhead, as the rule set 
forth is well recognized. However, it is equally well 
recognized that “the rule of construction under discussion 
does not require the court to give the policy a strained or 
unnatural construction. The policy, like any other con- 
tract, must be interpreted according to the intention of 
the parties as expressed in the instrument.” (Baine v. 
Continental Ins. Co., 21 Cal. (2d) 1.) Moreover, appel- 
lants contend and insist that the policy is not ambiguous, 
and with this we agree. (App. Br. pp. 11, 14, 18.) 


Appellants’ next subhead is: 


DELINQUENCY IN FILING THE First REporr Doges Not 
VoID THE PoLicy. 

What has heretofore been said in our brief, we believe, 
answers every contention under this subhead, with the 
additional observation that in this statement appellants 
have set up a straw man to knock down. Appellants, 
instead of basing their argument upon the decision of the 
court and its Findings, have attacked certain illustrations 
made by the Court in its opinion. The Court did not find 
that delinquency in filing the first report voids the policy. 
This point was not in issue. The Court found that, as 
evidenced by the Stipulation of Facts, the appellants did 
file a report on January 3, 1946, and that the honesty 
clause was applicable to this report. Had the Court found 
that delinquency in filing the first report voided the policy, 
the Court, of course, would have found for the appellee 
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in total and rendered judgment that appellants take noth- 
ing. 


The same may be said of appellant’s argument under 
the subhead of: 


No Report Was DUE ON THE Poticy 1N Suir UNTIL 
AETERMiH HIRE: 


This question was not in issue. The appellants did file 
a report and the authorities cited are not in point. They 
relate to the computation of time within which an act is 
to be done, whereas the policy provides that the act is to 
be done on and as of a certain date, to-wit, the last day 
of each month of the policy term. Obviously, as the 
Court points out, December, 1945, was one of the months 
of the policy term and a report was due as of December 
31st of that month, and even with a thirty-day period of 
grace, would have been delinquent long before February 
14, the date of the fire. However, appellants did file a 
report on January 3, 1946, and consequently were not 
delinquent, but the decision went not to appellant’s acts 
of omission but was based on their acts of commission. 


Appellants’ next subhead is: 


Tue Report oF JANUARY 3, 1946, Was Nor a REPORT 
UNDER THE POLIcy IN SUIT. 

What has heretofore been said in our argument applies 
equally to this. It was a report filed by the appellants 
after the issuance of this policy. The Stipulation of 
Facts specifically agreed to this and the evidence so 
shows. It was the only report filed by appellants subse- 
quent to the issuance of the policy and prior to the fire, 
and related to the specific property involved herein. We 
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have heretofore in this brief quoted the trial Court’s ex- 
pression of opinion on this contention, and will rest on 
ett 


The cases cited on page 29 of Appellants’ Brief to the 
effect that a renewal of a fire policy is a new contract 
adds nothing to the argument. Although it was stipu- 
lated [Tr. 81, f. 6] that this was a renewal policy, no 
contention one way or the other was based upon that 
fact. The terms and conditions of the policy in suit are 
the ones that were applied by the trial Court. Acts and 
conduct of an assured under a previous policy may and 
will relate to a renewal thereof, or a policy issued in 
renewal thereof, and a material representation under a 
prior connected policy is sufficient to void the policy sued 
on. 


Solomon v. Fed. Wess, Co., 176 Cal. 133, 167 Pac. 
859; 

Eddy v. National Union Ind. Co. (9th Cir.), 78 
F. (2d) 545, 80 F. (2d) 284; 


Sains, Co. v. Roy, | Ay 1 RO 17067 A. oR 
618. 


The Trial Court considered this contention of appellants 
and gave the proper answer thereto. This report of 
January 3, 1946, was a report of values, and the honesty 
clause relates to any report of values which is the last 
report of values prior to the loss. That this report was 
false is conceded, and appellants’ only complaint is that 


they are penalized because of this false report. 


What has heretofore been said, we believe, answers in 
detail most of appellants’ 
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SPECIFICATIONS OF ERRORS. 


Appellants’ firset assignment of error goes to Para- 
graph VII of the Court’s Findings of Fact. The answer 
to this specification is that the Court did not find as 
stated in the specification, and nothing more can be said. 
[Tr. 44, f. 37.] 


Specifications 2, 3 and 7 go to the questions of law 
which have already been argued. 


Specifications 5 and 6 go to matters not involved in 
the decision and are answered also by the facts, as shown 
by the Court’s decision, that these Findings and Conclu- 
sions were prepared by appellants’ counsel, and that ap- 
pellants neither asked for nor requested Findings on these 
points. 


Specification 4 goes to the Court’s denial of motion 
for a new trial and to open judgment and take additional 
testimony. Aside from the fact that the matters pre- 
sented as basis for a new trial were fully considered by 
the trial Court before decision was rendered, as shown 
by the Court’s opinion [Tr. 35, f. 27], we hardly deem it 
necessary to call the Court’s attention to the well-settled 
rule that orders denying a new trial are not reviewable on 
appeal in the absence of a clear abuse of discretion, which 
has not been shown here. 


United States v. Bransen, 142 F. (2d) 232 (9th 
Cite) 


Or that alleged newly-discovered evidence which would 
not materially change the result is not ground for a new 
islets 
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Or that applicant for a new trial is required to rebut 
the presumption that there has been a lack of diligence. 
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Or that the application for a new trial will be denied 
where it appears that the degree of activity or diligence 
which led to the discovery of the evidence after the trial 
would have produced it had it been exercised prior thereto. 


Id. 


It is respectfully submitted that the District Court com- 
mitted no error against appellants and that the judgment 
should be affirmed. 


Respectfully submitted, 


W. W. HInpMAN, 
E. EuGENE Davis, 


Attorneys for Appellee. 


